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“The Central Goods & Service Tax (Ninth Removal of Difficultics) Order, 2019 dated

i from the date of communication of Order or dale on which the President or the Stale
. President, as the case may be, of the Appellate Tribunal enters office, whichever is fater,
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03.07.2023 passed by The Supcrintendent, CGST & C.IEx, Range-I, Division-
Himatnagar, Gemdhinagar_(_)ommissigl}Ac_l_“atc.

) M/s Pankaj Agencics
sifagat @1 =M 3R uar / (Legal Name: Pankajkumar Hiralal Shah)

Appellant Arogyanagar, Near 3ust Station, Himatnagar,
Sabarkantha, Gujarat - 383001
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Any person aggricved by this Order-in-Appeal may file an appcal to the appropriate
authority in the followingway. e
National 3ench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issucs involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i] above in terms of Section 109(7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanicd with a fee of Rs. One Thousand for every Rs. One
Lakh ol Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
mvolved or the amount of fine, fee or penally determined in the order appcalad against,
stibjeet to a maximum of Rs. Twenty-Five Thousand. o
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either clectronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common porlal as presceribed under Rule 110
ol CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL.-05 online. e
Appeal to be filed hbefore Appellate Tribunal under Scction 1 [2(8) of the CGST Act, 2017
alter paying - "

(i) Full amount_of Tax, Interest, Ifine, FFee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and
(ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,

in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

03.12.2019 has provided that the appeal (o tribunal can be made within threc months
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F.NO. GAPPL/ADC/GSTP/2569/2023-Appeal -

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Pankaj Agencies, (Legal Name: Pankajkumar Hiralal Shah), Arogyanagar, Near
Bus Station, Himatnagar, Sabarkantha, Gujarat-383001, (hereinafter referred to as the
“appellant”) has filed the appeél on 01.08.2023 against Order-in-Original No. GST-
04/Lok/Supdt/HMT-1/2023-24, dated 03.07.2023 (hereinafter referred to as the
“impugned order”) passed by the Superintendent, Central GST & C.Ex., Range-1, Division-

Himmatnagar, Gandhinagar Commissionerate, Gandhinagar (hereinafter referred to as the

“‘adjudicating authority”) for excess claim of ITC in GSTR-9 in the context of ITC appearing
in GSTR 2A, amounting to Rs. 6,56,684 /- alongwith interest and penalty.

2(i). Brief facts of the case in the present appeal is that the appellant registered
under GSTIN 24ABWPS9054M1ZM, are engaged in the activity of supply of goods of HSN
30031000 (medicaments (excluding goods of heading 3002, 3005 or 3006)' consisting of two
or more constituents which have been mixed together for therapeutic or prophylactic uses,
not put up in measured doses or in forms or packings for retail sale containing penicillins

or derivatives thereof, with a penicillanic acid structure, or streptomycins or their

w3,
6§c5~rnggf} t1ves) hsn 21061000 (protein concentrates and textured protein substances).The

e %
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ted 15.07.2022 was issued to the said taxpayer conveying the obJectlon noticed during
the scrutiny of returns. The details of the ITC liability, i.e. different between as per GSTR-9
and GSTR 2A is as under:-

‘Description CGST SGST/UGST | IGST | Cess | Total

A | ITC as per GSTR-2A (Table 3 & 5[ 4589301 | 4589301 51585 |0 19230187
thereof)

B | ITC as per sum totagl of 6(B) and | 4917643 | 4917643 51585 |0 9886871
6(H) above of GSTR-9
Difference (A-B) -328342 | -328342 0 0 -656684

Hence, ITC of Rs.6,56,684/- in respect of difference of GSTR-2A v/s GSTR-9 was required
to paid along with interest/penalty as per CGST Rules, 2017 read with CQT Acts, 2017.

. Accordingly, the appellant was directed to pay/reverse the in-eligible ITC of Rs. 6,56,684 /- ‘

alongwith applicable interest and penalty of Rs. 65,668 /-
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" F.NO. GAPPL/ADC/GSTP/2569/2023-Appeal

3. The appellaint was fﬁrther issued show Cause Notice vide
F.No.GEXCOM/SoR/41OQ/_2022 . dated  03.10.2022 (DIN:20221064WUO00000DEB]).
Further, the adjudicating éuthority passed the im_pugn}ed order and confirm the demand to
recover the ITC of amounting to Rs. 6,56,684/- (CGST Rs. 3,28,342/- and SGST Rs.
3,28,342/-) uhder the provisions of Sections 73(1) of the CGST Act read with the SGST Act,
2017 alongwith interest under Section 50(1) of the CGST Act read with the SGST Act, 2017
and penalty amounting to Rs, 65,668/~ (CGST Rs. 32,834 /- and SGST Rs. 32,834 /-) under
section 122(2)(&) of the CGST Act read with similar provision of SGST Act, for the following
reasons :

- They referred the Provisions of Section 16(2), Section 38 and Section 155 of the CGST Act 2017;

- The taxpayer has not followed the above conditions. As the said conditions has to be
mandatorily fulfilled by the appellant of ITC;

- the claim of the taxpayer, that bayment of Tax has actually been made by their
supplier to the government therefore provision of Section, 1 6(2)(C) of CGST Act 2017 has
been duly complied with and the taxpayer is eligible to claim ITC amounting to Rs.
06,56,6841/- on the supplies made by the: suppliers, is not sustainable;

- that as per the provision of Section 155 of CGST Act 2017, the burden of proving
eligibility for claim of ITC lies on the availer of such ITC. In the instance case the
taxpayer has failed to produce any documerits i‘o addtice their claim that the tax has

aétually been paid by their supplier on supplies made to them. Mere declaration of the

vd ??a
o 7,
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supplier that tax Has been paid on the supplies made to the taxpayer and production

tax invoice, stock register and ledger account cannot be treated as valid documents to
prove that the tax has actually been paid to the governunent exchequer;
- that the ITC of Rs. 6,56,684/- is wrongly availed in excess to the available nput Tax
| Credit as per table 8 of GSTR 9 in contravention to Section 16(2)(c) of the CGST Act,
2017. The taxpayer had an opportunity to reverse the excess availed credit while Siling
of their Annual Return but instead of reversdl of wrongly availed ITC the registered
person utilized the wrongly availed ITC Jor discharging their tax liability thus malke
himself liable to recovery of ITC to there of Rs. 6,56, 684/- under the provisions of
Section 73(1) of the CGST 'Act, 201 7, along with applicable interest under section 50(1)
of the CGST Act, 2017 and penalty under section 122(2)(a) of CGST Act 2017;
- the registered person has not declared correct value of Input Tax Credit available to
him and availed & utilized Input Tax Credit in excess Jor which no acceptable

. expldnation is provided during Adjudication.

4, Being aggrieved with the impugned order; the appellant preferred the present
appeal on 01.08.2023 for the following reasons:

- that the appellant has stated that the adjudicdting authority had not considered the

benefit of Circular No. 183/15/2029-GST issued on 27/12/2022 by The Central
Board of Indirect Taxes and Customs, Department of Revenue, Ministry of Finance,
Government of India which deals with matter of difference of input tax credit availed in

Jorm GSTR-3b as compared to that detailed in Form GSTR-2A for fy. 2017-18 and
12018-19;




F.NO. GAPPL/ADC/GSTP/2569/2023-Appeal :

- they enclosing list of parties who have filed their returns and Paid tax and their
confirmations; . '

- they had no intention to claim any false credit and have fully ensure compliance to all
the provisions of the GST ,/;Jaw prevailing at the time as per our duly submission made
against the show cause notice issued,; they had duly}r discharge GST Retun filing and
also have paid total amount due to supplier and hence there is no default on our end
where ahy penalty should be levied on the transacti(;n,' that they had no intention to
evade GST liability by claiming wrong ITC and our claim and intention are Bonafide,

interest charged and penalty levied may please be removed and / deleted.
- The appellant craves-leave to add, amend, alter, edit, delete, modify or change' all or

any of the grounds of appeal at the time of or before the hearing of the appeal.

PERSONAL HEARING :

5. Personal hearing in the present appeal was held on 03.10,2023. Shri Yogeesh G.
Joshi. Tax Practioner, Authorized Representative appeared- in person ‘on behalf of the
appellant in the present appeal. During P.H. they have submitted that the issue is clarified
vide Circular No. 183/15/2022 dated 27.12.2022. He further reiterated the written

USSION AND FINDINGS:

6. 1 have gone through the facts of the case, written submissions made by the
‘appellant’. 1 find that the main issue to be decided in the instant case whether the
appellant had wrongly availed Input Tax Credit in comparison to GSTR-2A with GSTR- 9,
amounting to Rs. 6,56,684/- alongwith interest and penalty. |

7). I find that in the instant case adjudicating authority is contending that the.
appellant has contravened the provisions of Section 16 and Section 38 of CGST Act 2017.

In this regard, I hereby refer the relevant provisions as under:

Section 16. Eligibility and conditions for taking input tax credit.-

(1) Every registered person shall, subject to such conditions and restrictions as may be
prescribed and in the manner specified in section 49, be entitled to take credit of input tax
charged on any supply of goods or services or both to him which are used or intended to be
used in the course or furtherance of his business and the said amount shall be credited to the
electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person shall be entitled
to the credit of any input tax in respect of any supply of goods or services or both to him
unless,-

(a) he is in possession of a tax invoice or debit note issued by a supplier registered
under this Act, or such other tax paying documents as may be prescribed;
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1{(aa) the details of the invoice or debit note referred to in clause (a) has been Jurnished
by the supplier in the statement of outward supplies and such details have been
‘communicated to the recipient of such invoice or debit note in the manner specified
under section 37] '

(b) he has received the goods or services or both,

2[Explanation.- For the burposes of this clause, it shall be deemed that the registered
person has received the goods or, as the case may be, services-

(i) where the goods are delivered by the supplier to a recipient or any other person on
the direction of such registered person, whether acting as an agent or otherwise, before
or during movement of goods, either by way of transfer of documents of title to goods or
otherwise; '

(it) where the services are provided by the supplier to any person on the direction of and
on account of such registered person,|

3[(ba) the details of input tax credit in respect of the said supply communicated to such
registered person under section 38 has not been restricted;]

(c) subject to the provisions of 4[section 41 5[**¥], the tax charged in respect of
such supply has been actually paid to the Governrnent, either in cash or
through utilisation of input tax credit admissible in respect of the said supply;
and

w dy,
’éﬁ’ CENTRqLI?

(1) The details of outwazjd supplies furnished by the registered persons under sub-section (1)
of section 37 and of such other supplies as may be prescribed, and an auto-generated
Statement containing the details of input tax credit shall be made available electronically to
the recipients of such supplies in such Jorm and manner, within such time, and subject to
such conditions and restrictions as may be prescribed, '

(2) The auto-generated statement under sub-section (1) shall consist of—

(a) details of inward supplies in respect of which credit of input tax may be available to
the recipient; and :

(b) details of supplies in respect of which such credit cannot be availed, whether wholly
or partly, by the recipient, on account of the details of the said supplies being furnished
under sub-section (1) of section 37,—

(i) by any régistered person within such period of taking registration as may be
prescribed; or '

(ii) by any registered person, who has defaulted in bayment of tax and where such
default has continued for such period as may be prescribed; or

(iii) by any registered person, the output tax payable by whom in accordance with the
statement of outward supplies furnished by him-under the said sub-section during such
period; as may be prescribed, exceeds the output tax paid by him during the said

period by such limit as may be prescribed; or

(il)} by arny registered berson who, during such berlod as may be prescribed, has availed
credit of input tax.of an amount that exceeds the credit that can be availed by him in
accordance with clause (a), by such limit as may be prescribed; or

(v] by any r;egi_stered person, who has defaulted in discharging his tax liability in
accordance with the provisions of sub-section (12) of section 49 subject to such
conditions and restrictions as may be prescribed; or '
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(vi) by such other class of persons as may be prescribed.]

7(ii). In this regard, I find that the adjudicating authority in the impugned order
has mentioned that the appellant in their reply has submitted that the difference in ITC
available and availed is due to some of their supplier had inadvertently, committed mistake
in their GSTR-IM. Instead of showing B2B supply they had disclosed as B2C supply. Party-
wise list of invoices reported wrongly as B2C supply in their GSTR-IM was submitted.
Further, the appellant submitted that as regard excess availment of ITC they have complied
with all the conditions prescribed by the law for availment of ITC and have submitted
copies of purchasé invoices, stock register showing inward of goods as per purchase
invoice, ledger account of suppliers showing payment, confirmation of suppliers as regards
transaction recorded in their books as well as payment of tax due on these transaction. The
suppliers of the appellant has also submitted their declaration certificate in which they
have stated that they have recorded these transaction of sale in their books and

appropriate CGST/SGST have been paid in due course of these sales.

8(i). Further I find that the appellant while filing APL-01 and during the course of
personal hearing, coated the benefit of Circular No. 183/15/2022-GST issued on
27/12/2022 by The Central Board of Indirect Taxes and Customs, Department of Revenue,
istry of Finance, Government of India which deals with matter of difference of input tax
it availed in form GSTR-3B as compared to that detailed in Form 'GSTR;ZA for financial
017-18 and 2018-19. In this regard, I hereby refer the relevant provisions as under:

rcular No. 183/15/2022-GST, dated 27.12.2022,
Subjec;: Clarification to deal with difference in Input Tax Credit (ITC) availed in FORM GSTR-3B as
compared to that detailed in FORM GSTR-24 for FY 2017-18 and 2018-19-reg.

The main content of this circular are reproduced as under. " In order to ensure uniformity in the
implementation of the provisions of the law across the field Jormations, the Board, in exercise of its powers
conferréd under section 168(1) of the CGST Act, hereby clarifies as Jollows:

Sr. No.

Scenario

Clarification

.

Where the supplier has failed to file
FORM GSTR-1 for a tax period but has
Jiled the return in FORM GSTR-3B
Jor said tax period, due to which the
supplies made in the said tax period do
not get reflected in  FORM  GSTR-24
of the recipients

In such cases, the difference in ITC claimed by the
registered person in his return in FORM GSTR-3B
and that available in FORM GSTR-24 may be handled’
by following the procedure provided in para 4 below.

Where the supplier has filed FORM
GSTR-1 as well as return in FORM
GSTR-3B for a tax period, but has failed
fo report a particular  supply in
FORM GSTR-1, due to which the said
supply  does not  get reflected in
FORM GSTR-24 of the recipient.

In such cases, the difference in ITC claimed by the
registered person in his return in FORM GSTR-3B
and that available in FORM GSTR-24 may be handled
by following the procedure provided in para 4 below

Where supplies were made to a
registered person and invoice is
issued as per Rule 46 of CGST
Rules  containing  GSTIN of the
recipient, but supplier has wrongly

In such cases, the difference in ITC claimed by the
registered person in his return in FORM GSTR-3B
and that available in FORM GSTR-24 may be handled
by following the procedure provided in para 4 below

Page 6 of 9




F.NO. GAPPL/ADC/GSTP/2569/2023-Appeal

reported the said supply as B2C
supply, instead of B2B supply, in his
FORM GSTR-1, due to which the said
supply  does not get reflected in
FORM GSTR-24 of the said registered
person.

Where the supplier has filed FORM

GSTR-1 as well as retirn in FORM
GSTR-3B for a tax period, but he has
declared the supply with wrong GSTIN
of the recipient in FORM GSTR-1

In such cases, the difference in ITC claimed by the
registered person in his return in FORM GSTR-3B
and that available in FORM GSTR-24 may be handled
by following the procedure provided in para 4 below.
In addition, the proper officer of the actual recipient

shall intimate the concerned jurisdictional tax authority
of the  registered person, whose GSTIN has been
mentioned wrongly, that ITC on those transactions
is required to be disallowed, if claimed by such
recipients  in  their FORM GSTR-3B.  However,
allowance of ITC to the actual recipient shall not depend
on the complétion of the action by the tax authority —of
such  registered  person, whose GSTIN has been
mentioned wrongly, and such action will be pursued as
an indepéndent action.

4. The proper officer shall first seek the details from the registered person regarding all the invoices on which
ITC has been availed by the registered person in his FORM GSTR 3B but whicli are not reflecting in his FORM
GSTR 24. He shall then ascertain Julfillment of the following conditions of Section 16 of CGST Act in respect of
the input tax credit availed on such invoices by the said registered person:

i) that he is in possession of a tax invoice or debit note issued by the supplier or such other tax paying
documents; :

it) that he has received the goods or services or both;

ii) that he has made payment for the amount towards the value

of supply, along with tax payable thereon, (o the
upplier ‘

Besides, the proper officer shall also check whether any reversal of input lax credit is required 1o be made in
accordance with section 17 or section 18 of CGST Act and also whether the said input tax credit has been
availed within the time period spéciﬁed under sub-section (4) of section 16 of CGST Act.

4.11In order to verify the condition of clause (c) of sub-section (2) of Section 16 of CGST Act that tax on the said

supply has been paid by the supplier, the Jollowing action may be taken by the proper officer:

4.1.1 In case, where difference between the ITC claimed in FORM GSTR-3B and that available in
FFORM GSTR 24 of the registered person in respect of a supplier for the said financial year exceeds Rs
J lakn, the proper officer shall ask the registered person lo produce a certificate for the concerned supplier
Jiom thé Chartered Accountant (CA) or the Cost Accountant (CMA), certifying that  supplies in respect
of the said invoices of supplier have acli/a/ly been made by the supplier to the said registered person and
the tax on such supplies has been paid by the said supplier in kis return in FORM GSTR 3B. Certificate issued
by CA or CMA shall contain UDIN. UDIN of the certificate issued by Cds can be verified from ICAI website
lvl/p;s'://udin. icai.org/search-udinand that issued by CMAs can be verified from ICMAI  website

hittps:/feicmai. infudin/Verify UDIN. aspx.

4.1.2 In cases; where difference between the ITC clatined in FORM GSTR-3B and that available in
FORM GSTR 24 of the iegistered person in respect of a supplier for the

Rs 5 lakh the proper officer shall ask the claimant to praditee a certificate front the concerned supplier to

said financial year is upto

the effect that said supplies have actually been made by hiiit to the said registered person and the tax on said

supplies has been paid by the said supplier in his return in FORM GST, R 3B,

Pagn 7 nfQ
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4.2 However, it maj) be noted that for the period FY 2017-18, as per proviso to section 16(4)of CGST
Act, the aforesaid relaxations shall not be applicable to the claim of ITC made in the FORM ‘GSTR-3B return
filed after the due date of furnishing return for the month of September,2018 till the due date of furnishing

return for March,2019, if supplier had not furnished details of the said supply in his FORM GSTR-1till

the due date of furnishing FORM GSTR Ifor the month of March,2019.

5. It may also be noted that the clarifications given hereunder are case specific and are applicable to
the bonafide errors committed in reporting during FY 2017-18 and 2018-19. Further, these guidelines are
clarificatory in nature and may be appliéd as per the actual facts and circumstances of each case and shall not

be used in the interpretation of the provisions of law.

6. These instructions will apply only to the dngoz'ng proceedings in scrutiny/audit/ investigation, etc. for
FY 2017-18 and 2018-19 and not 1o the completed proceedings. However, these instructions will apply in
those cases for FY 2017-18 and 2018-19 where any adjudication or appeal proceedings are still pending.

8(ii). In the instant case I find that this case falls under main content of this circular
No. 183/15/2022-GST, dated 27.12.2022 (Sr. No. C) and clause no. 4.1.2. As per Sr. No.
C of the said circular dated 27.12.2022, Where supplies were made to a registered
person and invoice is issued as per Rule 46 of CGST Rules containing GSTIN of the
recipient, but supplier has wrongly reported the said supply as B2C supply, instead of
B2B supply, in his FORM GSTR-1, due to which the said supply does not get reflected

in FORM GSTR-2A of the said registered person. In such cases, the difference in ITC -
< S Nmed by the registered person in his return in FORM GSTR-3B and that available in
) (C‘ ‘

(ii). While going through the facts of the case and written submissions made by
the aplpellant I find that the difference in ITC available and availed is due the reason that
some of tﬁeir supplier had inadvertently, committed mistake in their GSTR-IM. Instead of
showing BQB supply they had disclosed as B2C supply. Further I find that the appellant
during filing APL-01, have submitted party-wise list of invoices reported wrongly as B2C
supply in their GSTR-IM. Further, the appellant submitted that as regard excess availment
of ITC they have complied with all the conditions prescribed by the law for availment of ITC
and have already submitted copies of purchase invoices, stock register showing inward of

goods as per purchase invoice, ledger account of suppliers showing payment, confirmation

of suppliers as regards transaction recorded in their books as well as payment of tax due -

on these transaction to the department. Further I find that in the instant case, there are no
single suppliers whose ITC was exceeding Rs. 5 lakhs. Accordingly, a certificate from the
concerned suppliers to the efféct that supplies hé.ve_actually been made by them to the
appellant and the tax on said supplies has been paid by the said supplier in his retﬁrn in
FORM GSTR 3B, is sufficient in the said case. .

9. In view of the above, I find that the appellant have submitted the proper documents
during filing of APL O1 form in this office. Hence, the impugned order disallowing the
demand of Input Tax Credit (ITC) amounting to Rs. 6,56,684/- alongwith interest and
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penalty of Rs. 65,668/-, by the adjudicating authority under Section 73(1) needs to be set-
aside, in terms of Circular No.183/15/2022-GST dated 27.12.2022.

10. In view of above discussioﬁs, I allow the appeal of the "Appellant” to the above extent,
with a direction to submit all the relevant documents/submission before the adjudicating
authority for verification of the facts, who shall verify the facts as directed above and also
take up the matter with concerned jurisdictional officer as provided under point (c) of

Circular No.183/15/2022-GST dated 27.12.2022.

SrYersaT GIRT & &t TS erfier & Ruerr Suies adies & =7 s §

The appeal filed by the appellant stands disposed of in above terms.

g 1\{;’&5\&:&,\.&3\‘) -
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R 20D
(Adesh ﬁ&l}f’ar Jainj~
Joint Commissioner (Appeals)
Date:¢$.10.2023

Attested

(Sandheef Kumar)
Superintendent (Appeals)

By R.P.A.D.

To

M/s. Pankaj Agencies,

(Legal Name: Pankajkumar Hiralal Shah),
Arogyanagar, Near Bus Station,
Himatnagar, Sabarkantha,
Gujarat-383001.

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.

3. The Commissioner, Central GST & C.Ex, Gandhinagar Commissionerate.

4. The Dy. / Assistant Commissioner, CGST & C.Ex, Division-Himimatnagar, Gandhinagar
Commissionerate.

5. The Superintendent, CGST & C.Ex, Range-1, Division-Himmatnagar, Gandhinagar
Commissionerate.

6. The Superintendent (Systems), CGST Appeals, Ahmedabad, for publication of the OIA on
website,

(L-Glard File
8. P.A. File.
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